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August 2016 Committee Agenda

• Negotiated Rulemaking Overview

• Elected Tribal Leadership for the Committee

• Established Committee Protocols

• Overview of Tribal Programs and Funding at USDOT
– Highway Financing (Trust Fund)

– Tribal Transportation Program

– Tribal Transit Program

– FAA Programs

– OST Programs

• Workgroup assignments and discussion
– Administration

– Operations
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The Regulatory Process



Why Use Negotiated Rulemaking?

Less Adversarial

FAST Act Section 1121

Previous Successes

Pros

Earlier implementation

Higher compliance rates

More cooperative relationships between the agency and 

other parties

Better information 

Cons

Resource intensive



How Does This Work?

1. Agency Notification of Intent to Form a Committee

April 25, 2016 (81 FR 24158)

2. Agency Notification of Committee Members

July 27, 2016 (81 FR 49193)

3. Committee Meetings

4. Committee Report to Agency

5. Notice of Proposed Rule Making (NPRM)

6. Public Comment (typically 60 days)

7. Final Rule



Consensus?

• Consensus is understood to mean that each interest 
represented concurs in the result.

• If a consensus is reached, the Agency will ordinarily publish 
the draft rule based on that consensus in an NPRM.

• Negotiations that do not result in consensus on a draft rule 
can still be very useful to the agency by narrowing the 
issues in dispute, identifying information necessary to 
resolve issues, ranking priorities, and finding potentially 
acceptable solutions.  The Act gives the committee the 
freedom to determine what information, 
recommendations, or materials, if any, are appropriate to 
give to the agency.
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Tribal Leadership

• A Tribal Caucus was held where the tribal 
representatives selected 2 co-chairs to lead 
the committee.

– Head Councilman Joe Garcia, Ohkay Owingeh
Pueblo, New Mexico, Southwest Region

– Principal Chief Kay Rhoads, Sac and Fox Nation, 
Oklahoma

• Bob Sparrow is the Designated Federal Official 
per the Federal Register.
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Committee Protocols

• During a Tribal Caucus, Committee Protocols were developed based on the 
NAHASDA 2013 Negotiated Rulemaking Committee Protocols.

• The Protocols covered the following areas:

– Participation

– Meetings

– Decision Making (by consensus)

– Workgroups

– Agreement (including Product of Negotiations and Final Report)

– Safeguards for the Committee Members

– Schedule (monthly meetings)

– Facilitators

– Co-Chairs, Committee and Federal Representatives

• The Draft was presented to the Federal Committee Members for review 
prior to the next meeting.
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Federal-aid Highway Basics

In a Nutshell

• Federally assisted, State-administered

• Each State must have a highway agency 

• Funding tied to specific categories of roads

• Facility owner pays for on-going maintenance

• Matching requirements (“Federal share”)

• 100% for Tribal Transportation Program

• Contract authority
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The Federal Role

• Review and approve State proposals

• Develop regulations and guidance

• Promulgate standards

• Provide technical assistance

• Distribute line of credit

• Pay States for their eligible expenses
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The State, Local, and Tribal Role

• Conceive, plan, design, initiate and construct projects

• Maintain and operate highways
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Interstate  (subset of NHS) (1.0%) 

Other National Highway 

System (NHS) (4.0%)

“Federal-aid 

highways”

Generally ineligible

(exceptions for bridges

and safety projects)
Note: Figures from 2012

Other

Fed.-aid

highways

(20%)

Other

public

roads

(75%)

~25% of Roads are Eligible

for Federal Assistance



Lifecycle of Federal-aid Highway $

Congress authorizes funding

FHWA distributes funding

Congress limits obligation of funding

FHWA obligates funding (at States’ request)

The U.S. Treasury pays States

1. Authorize

2. Distribute

4. Obligate

3. Limit

5. Outlay
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Highway Trust Fund

In a Nutshell

• User tax-based mechanism to fund most Federal surface 

transportation programs

• Revenues from variety of sources, but primarily fuel taxes 

(18.4¢/gallon gasoline, 24.4¢/gallon diesel) 

• Most $ to Highway Account (some to Mass Transit Account)

• In recent years outlays > income

• Congress has ensured solvency via General Fund transfers
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FHWA Distributes Highway Funding 

mostly (but not all) by formula

• 92% of $ go to States by statutory 

formula (“apportionment”)

• Other $ for “allocated programs” 

(Tribal Transportation Program, 

ferries, R&D, etc.)

Allocated (8%)

Apportioned 

(92%)

20
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 Purpose: To provide safe and appropriate 
access to tribal lands and facilities 
◦ transportation planning, research, maintenance, 

engineering, rehabilitation, restoration, 
construction, and reconstruction of tribal 
transportation facilities; 

◦ 23 USC 202(a)



 Fixing America’s Surface Transportation Act

 5 year Highway Bill (FY16 – FY20)

 Signed by President on December 4, 2015
◦ Effective Date of October 1, 2015

 Tribal Transportation Program (TTP) Funding
◦ FY16 - $465 Million

◦ FY17 - $475 Million

◦ FY18 - $485 Million

◦ FY19 - $495 Million

◦ FY20 - $505 Million

◦ TOTAL - $2.425 Billion over 5 years



 New 23 USC 201(c)(6)(C) – TRIBAL DATA 
COLLECTION
◦ Any entity (Tribe, BIA, FHWA, etc.) that carries out a 

project under TTP during a fiscal year shall submit data 
to the Secretaries of DOT and DOI so that a report can 
be generated by December 31 of each year. The 
submitted data will:

 Contain the names of all projects and activities carried out 
and include;

 A description of each;

 The current status;

 The obligations and expenditures; and

 The number of jobs created and the number of jobs retained



 FHWA and BIADOT have developed an on-line  
reporting mechanism thru OMB-MAX.  
◦ Easy internet access for all entities

◦ Provides a TTP Annual report that is data-driven

 System will be ready for data submittal on 
Oct. 1



 Sec. 1117

 REPORT TO CONGRESS ON TRIBAL 
GOVERNMENT TRANSPORTATION SAFETY 
DATA
◦ Due December 2016

 Developed after consultation from the Secretaries of 
the Interior and Health and Human Services, as well as 
the Attorney General, and Indian tribes.

 Describes the quality of transportation safety data 
being collected by States, counties, and Indian tribes.

 Quality 

 Areas of improvement

 Available funding



 Carried out data collection from Tribes, 
States, Tribal Law Enforcement & 
Transportation Planners through an online 
survey and through email.
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FTA Tribal Transit Program
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• Program Purpose 

– To provide direct funding to federally recognized 

tribes for the purpose of  providing public 

transportation services that allow tribal members 

to access needed services such as health care, 

employment, education, and recreation.

• Eligible Applicants

– Federally recognized Indian tribes or Alaska 

Native villages, groups, or communities as 

identified by the US Dept. of Interior



FTA Tribal Transit Program

• FAST Act continued the Tribal Transit Program and 

increased the amount made available under the 

formula 

– Formula Program: $30 Million per year

– Discretionary Program: $5 Million per year

• TTP now totals $35 Million per year

30



Formula Apportionment
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• Statutory Formula 

– Tier I: 50 percent based on vehicle revenue 

miles

– Tier 2: 25 percent based on Indian tribes 

providing at least 200,000 vehicle revenue 

miles

– Tier 3: 25 percent based on Indian tribes 

providing public transportation on tribal lands 

as identified by the Census where more than 

1,000 low income individuals reside



Formula Apportionment
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• FTA published the FY 2016 

Apportionment Notice on Feb. 16, 2015

• FTA apportioned formula funds to 124 

tribes 

– Ten more tribes received a formula 

allocation in FY16 compared to FY 2015

– Participation under the formula program 

continues to increase



Formula Apportionment
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• Eligible Projects 

– Any purpose eligible under Section 5311

– Capital, Planning, Operating, Job Access and 

Reverse Commute 

• Eligible Federal Share

– 100% (no match required for formula funds) 

• Funding Availability

– Funds are available the year appropriated plus two 

years (total of three years)



Competitive Program
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• Approximately $5 million available annually

• FTA solicited proposals in Federal Register 

Notice of Funding Opportunity (NOFO)

• Specific eligibility outlined in the NOFO

• FTA solicited proposals for the FY 2016 

competitive program funds through a NOFO 

earlier this year

– FTA received 44 proposals requesting $8.3M

– Project selections will be announced in September



TTP Technical Assistance 

Assessments

35

• FTA began conducting TTP Technical 

Assistance Assessments in FY 2015
 Assessments are designed for FTA to collaborate 

with tribal transit leaders  

 Identify areas in need of improvement and then 

assist to put solutions in place to address these 

needs 

 FTA offers workshop to prepare tribes for TA 

Assessments



Other FTA Programs
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• Buses and Bus Facilities Grants Program – 5339

– Capital projects to replace, rehabilitate and 

purchase buses, vans, and related equipment, and to 

construct bus-related facilities

– Eligible recipients include direct recipients that 

operate fixed route bus service or that allocate 

funding to fixed route bus operators; state or local 

governmental entities; and federally recognized 

Indian tribes that operate fixed route bus service



Other FTA Programs
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• Formula Grants for Rural Areas - 5311

– provides capital, planning, and operating 

assistance to states to support public 

transportation in rural areas with 

populations of less than 50,000

– Eligible recipients include states and federally 

recognized Indian Tribes. Subrecipients may 

include state or local government authorities, 

nonprofit organizations, and operators of 

public transportation or intercity bus



Other FTA Programs
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• Enhanced Mobility of Seniors & Individuals 

with Disabilities - Section 5310

– Formula funding to states for the purpose of 

assisting private nonprofit groups in meeting 

the transportation needs of older adults and 

people with disabilities

– States and designated recipients are direct 

recipients; eligible subrecipients include private 

nonprofit organizations, states or local 

government authorities, or operators of public 

transportation



Other FTA Programs
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• Urbanized Area Formula Grants – 5307

– Makes federal resources available to 

urbanized areas with a population of 

50,000 or more and to governors for 

transit capital and operating assistance

– Funding is made available to designated 

recipients that are public bodies with the 

legal authority to receive and dispense 

federal funds



Other FTA Programs
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• Low or No Emission Vehicle Program - 5339(c)

– The Low or No Emission Competitive program 

provides funding to state and local governmental 

authorities for the purchase or lease of zero-

emission and low-emission transit buses 

– Eligible applicants include direct recipients of FTA 

grants under the Section 5307 Urbanized Area 

Formula program, states, and Indian Tribes
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Federal Aviation
Administration

Airport Improvement Program
• Established by the Airport & Airway Improvement 

Act of 1982 (49 USC chapter 471)

• The Airport Improvement Program (AIP) provides 

grants for the planning and development of public-

use airports in the National Plan of Integrated 

Airport Systems (NPIAS).

• Public agencies that own or lease NPIAS airports 

can apply for AIP grants.

• “Public agency” is defined to include Indian tribes 

and pueblos (49 USC s. 47102(20(c)); the term 

“Indian tribes is interpreted to include Alaskan 

Native Villages. 
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Federal Aviation
Administration

AIP-Eligible Projects

• Airport safety enhancements

• Projects addressing capacity, security, and 

environmental concerns 

• Airfield capital improvements/rehabilitation 

• Terminals, hangars, and non-aviation 

development (subject to limitations) 

• Professional services necessary for eligible 

projects (planning, surveying, and design)
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Federal Aviation
Administration

AIP Application Process

• Tribes that own/lease an airport in the NPIAS may contact 

their local FAA Airports District Office (ADO) to coordinate 

future planning and development projects at their airport.

– ADO contact information can be found at: 

https://www.faa.gov/about/office_org/headquarters_offices/arp/regional_offices/

• Deadlines for annual grant applications are published in the 

Federal Register (typically in May to early July). 

• Pre-application coordination is important – the issuance of a 

grant is the final step in a long process involving many 

months/years of advance planning.  

44
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Federal Aviation
Administration

Airport Sponsor Requirements

• AIP only provides 75-90% of eligible costs. 

– Airport sponsor typically provides match.

– State aeronautical agencies may be able to assist.

• Sponsor must be legally, financially, and otherwise 

able to carry out the assurances and obligations in 

the project application and grant agreement.

• Once a grant is issued, construction should be 

completed in a timely manner, normally within 1-2 

construction seasons.
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Federal Aviation
Administration

Airports Not Owned by Tribes

• AIP funds may be available for airports that 

serve tribal communities but are not owned 

by a tribe, provided the airports are public 

use.

• Tribes can work with the airport sponsor to 

develop proposals for AIP-funded projects.

• Contact the State aviation agency or FAA 

ADO for information on a specific airport. 
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U.S. Department of Transportation

• The top priorities at 
USDOT are to keep the 
traveling public safe and 
secure, increase their 
mobility, and have 
transportation systems 
contribute to economic 
growth.

• DOT employs almost 
55,000 people across 
the country in the 
Office of the Secretary 
of Transportation and 
its operating 
administrations and 
bureaus.



Office of the Secretary (OST)

– Secretary, Deputy Secretary

– Office of the Under Secretary for Transportation Policy

– Budget and Programs

– General Counsel

– Public Affairs

– Governmental Affairs

– Administration

– Assistant Secretary for Research and Technology

– Drug and Alcohol Policy and Compliance

– Executive Secretariat

– Civil Rights

– Small and Disadvantaged Business Utilization

– Intelligence, Security, and Emergency Response

– Chief Information Officer



Eligible Projects
• Highway and bridge projects 

• Pedestrian and bicycle projects

• Public transportation projects 

• Passenger and freight rail 
transportation projects

• Port infrastructure investments

50

Eligible Applicants
• State, local, and tribal 

governments, including U.S. 
territories

• Transit agencies
• Port authorities
• Metropolitan planning 

organizations
• Other political subdivisions of 

State or local governments
• A collaboration among such 

entities



Eligible Applicants

• State(s)

• Metropolitan Planning Organizations 
with 200,000 population

• Local Government(s)

• Political subdivision(s) or State or local 
government

• Public authorities (including port 
authorities) with a transportation 
function

• Federal land management agencies 
applying jointly with a State(s)

• Tribal government/consortiums 

• Multi-State or multijurisdictional group 
of public entities

Eligible Projects
• Highway freight projects carried out on 

the National Highway Freight Network

• Highway or bridge projects carried out 
on the National Highway System, 
including:

– Projects that add Interstate System 
capacity to increase mobility

– Projects located in a national 
scenic area

• Grade crossing or grade separation 
projects

• Other freight projects that are:

– Intermodal/rail freight project

– Within the boundaries of a public 
or private freight rail, maritime 
(including ports) or intermodal 
facility

FASTLANE Grants
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Administration
• Workgroup will prepare draft regulations covering

– Secretarial findings of fact and policy
– Definitions
– Tribal consultation and collaboration process
– Secretarial interpretations to facilitate self-governance
– Outlines new Tribal Self-Governance Program within USDOT and explains how the Self-

Governance Program works with the other USDOT modal administrations under the 
Office of the Secretary

– Tribal eligibility
– Process for developing compacts and AFAs
– Transfer of  recurring funds and grants from all USDOT administrations
– Final offer process
– Dispute resolution process
– Prompt Payment Act
– Federal Tort Claims protection
– Flexible and innovative funding
– Contribution of funds from States and local governments under Section 202(a)(9) 

agreements
– Retrocession, Withdrawal, Reassumption
– Regulation waiver process



Operations

• Workgroup will prepare draft regulations covering
– Program redesign and consolidation
– Reporting
– Cost principles/financial management
– Access to surplus and excess federal equipment
– Dedication of tribal lands and ROW acquisition for public 

highway purposes
– Educational/informational regulations identifying the 

different USDOT modal administrations and identifying 
methods for Tribal, State and Federal transportation 
agencies can more efficiently work together

– Construction standards and federal monitoring


